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Cmambs nocesiweHa 060CHO8aHUK aBmopCcKol Kraccugukayuu epaxx0aHCKux
Oen rno kamezaopusiM. B omnuyue om npedbidywux uccnedosamened, as-
mop npednazaem pykoeodcmeosambCsi 0COOEeHHOCMSIMU MpPoyeccyalsib-
Hbix Oelicmeuli, cosepuwiaeMbix 8 x00e pPacCMOMpPEHUS COOM8emcmeyr-
wux Kameeopul epaxdaHckux Oesn. Ecnu npu paccmMompeHuu makoeo
dena npumeHsitomesi crieyuguyeckue rnpoueccyarnbHo-npasosbie UHCMU-
mymsl 1ubo cywecmsyrom cyu,ecmeeHHble 0cobeHHocmu QoKa3bi8aHUsl
rno makum denam, unu npucymecmeyem ocobbill cybbeKmHbIlU cocmas, mo
nodobHoe derno cnedyem 8bidenisimb 8 omdesbHy0 Kameaopuk. [aHHbIl
Modxod 3Ha4umMesIbHO yrpocmum Kak Hay4YHble uccredosaHusi 8 obrnacmu
omOoeribHbIX Kamezaopul epaxdaHckux 0esl, mak u npernodasaHue coom-
8emecmesyruiuX NpoyeccyasnbHO-MpPasosbix QUCUUMIIUH.
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OTAEeNbHbIE KaTeropum rpaxkgaHCKUX Aen; Knaccuukaumm rpaxaaHCcKux
[O€en; NCKOBOE NPOU3BOACTBO; HEMCKOBbLIE BUbI MPaXaaHCKOro Cyaonpouns-
BOACTBA.
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BbIAENEHUE OTAENbHbIX KATETOPUA MrPAXXOAHCKUX OEN:
K AKTYAJIIUSALUU NMPOBJIEMbI

BBenenue. V3ydueHne W BBISIBJICHHE OCOOCHHOCTEH IPOW3BOJICTBA TIO OT-
JIETHHBIM KaTETOPUSM TPKIAHCKHUX JENI HE SBISETCS HOBBIM JIJISI OT€UECTBEH-
HOW mpoueccyanpHod Hayku. Kax yteepxxmaer U. K. Iluckapes, «npaktudye-
CKAMHU pa0OTHUKAMU FOCTHIIMU U MPEACTABUTEISIMU IOPHINIECKON HAYKH JaB-
HO 3aMEYeHO, YTO KOTJa pedb 3aXOJUT O JAOCTATOYHO OOJNBIION TpyMIe e,
CIIOPOB, pa3pelieHne KOTOPBIX OCHOBAHO Ha IPUMEHEHHUH PETYJISTUBHBIX HOPM,
BXOJSIIIIUX B OJIHY W Ty K€ OTpacilb IpaBa JIM0O B OJUH M3 WHCTUTYTOB 3TOU
OTpaciv, TO Ui MPaBWIBHOTO MPUMEHEHHS 3TUX HOPM BO3HHKAeT HEOOXOIH-
MOCTh B Yy4YET€ OIPEICICHHON CHEeMU(PUKA IPOIECCYaTbHOTO XapakKTepa.
B psine ciydaeB 3akoHOATEINB ATy ClIEU(GUKY BO3BOJIUT B PAHT 3aKOHOATEIb-
HBIX MOJOKEHUHN B BUJE CIEUUATBHBIX MPOLIECCYATbHBIX HOPM, COACPKALIUXCS
B HOpMax MaTepuaabHOrO mpaBa. Hampumep, HOPMBI MPOIIECCYATHHOTO XapaK-
Tepa NpUCYTCTBYIOT B Takux Kojekcax Poccuiickoit ®enepaunn, kak ['paxnan-
ckuit, Cemeitnbiid, Tpynosolt, Kunumaeii, 3emenbubiii, Hanoropsiii 1 B UHBIX
KOAM(HUIIMPOBAHHBIX 3aKOHOJATENFHBIX aKTaX, a TaKXKe B OTIENbHBIX 3aKOHAX
P®, nanpumep, “O06 ocHOBax ¢enepanbHON KUITUITHON MoauTuku”, “O mpusa-
TU3auu KWwmiHoro Gouaa B Poccuiickoii deneparuun”, “O 3amure npas mo-
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Tpebureneir”, “O0 00513aTETHLHOM COLHUAIBLHOM CTPaXxOBaHUH OT HECUACTHBIX
CIy4JaeB Ha TPOM3BOJACTBE M MPOECCHOHANBHBIX 3aboieBanuii”, “O0 aBTOp-
CKOM TIpaBe M CMEXHBIX MpaBax’ M B APYTUX akTax» [6, c. 5].

VMeHHO TO3TOMY M3yuY€HHE, PACKPBITHE W aHAJIM3 OCOOEHHOCTEH MpOU3-
BOJICTBA I10 OTJEJNBHBIM KaTETOPUSAM T'Pa)KTaHCKHUX JIeNl BBI3BIBACT MHTEPEC HE
TONIBKO Y CTYJIEHTOB W TIpernojaBaTeliell, HO M y MPAKTUIECKUX PaOOTHHUKOB.
[eiicTBuTenbHO, Ooniee ABaaUaTH JIeT Ha3al Ha Kadeape rpakIaHCKOTro IMpo-
ecca IpuIuIeckoro (akyiaprera MOCKOBCKOTO TOCYIapCTBEHHOTO YHUBEPCH-
Teta pa3paboTaHa mporpamMmma 1o mpenMery «OCOOCHHOCTH PacCMOTPEHUS
U pa3pelleHus OTIeNBHBIX KaTeropuil rpaxaaHckux aem» [6, c. 5]. dus adpdek-
TUBHOTO OCBOCHHS YKa3aHHOTO Kypca B 1987 roay mon penakuueii npodeccopa
M. K. TpeymauKoBa OBITO BRIMYIIEHO y4ieOHOE mocodue «OcoOeHHOCTH pac-
CMOTPCHUA OTACIIBbHBIX KaTerOpI/Ifl TpaXXaJaHCKHX OCID).

B Hacrosmee Bpemst o U30paHHOH TeMaTHKE OIMyOJIMKOBAaHO HEMaso pa-
00T, y4eOHUKOB, y4eOHbIX mocoOwmii. Ilpu pabore Ham craTbell paccMOTpeH
MOHOTpapUICCKUN W CTATCHHBIA HAyYHBIH MaTepuai, BOCTpeOOBaHHBIC ydeO-
HbIC U3aHUS U PyHIaMeHTaIbHBIC HccaeaoBanms. OcoObIil MHTEpeC MpeaCcTaB-
TSI0T paboTel Takux aBTopoB, kak U. K. [luckapes [6, 7], B. B. Spxos [12],
M. K. Tpeymuuko [10], II. . Tpybmmko [11], A.I. Hoxpum [4],
M. O. Knetimenosa [2], T. WM. Otueckas [5], A. I'. HeBctpyes [3] u ap. Hau6o-
Jee akTyalbHa TpeThs yacTh COOpHHKa MOCTAHOBJICHWH BhIcIIMX cynoB Poc-
cuiickoit denepanuu Mo TpakJaHCKUM JenaM, o3arjaBieHHas «OCOOCHHOCTH
IMPOU3BOJACTBA 1O OTACJIILHBIM KaTCropuAaAM I'paXIAaHCKUX AC», I'1€ MPUBOJUTCA
noadopka nmocraHoBiIeHui ieHyMoB BepxoBHoro Cyna P® no takum karero-
pPUSAM TPaXKIAHCKUX JIeJl, KaK CIIOPHI O 3alllWTe MpaB MOTPEOUTENs, TPYIOBbIE,
CeMeWHbIe, HACIEICTBEHHBIE CITOPHI.

Oo6cy:xxnenue. I'paxmaaHcko-mpolieccyalibHasi JUCHUILUIMHA, TOCBAILICHHAS
paccMOTpPEeHHI0 O0COOEHHOCTEH OTAETbHBIX KaTeropuil TpakKJaHCKUX JIel,
00bIYHO MIMEHYyeTcs Kak «OCOOCHHOCTH pacCMOTpeHHUs (pa3pelieHns) OTIETb-
HBIX KaTeropuii TpaxmaHckux nem». Omnako B COOpHHKE MOCTAaHOBJICHHH
BBICIIIUX CYyZIOB, cocTaBieHHOM M. B. CKONMHOBOH, K OTAEIBHBIM KaTETOPHIM
TPaXXTaHCKHX JIeJl OTHOCSTCS KaK CIOpPBI, peryaupyembie | paknaHCKuM KOJeK-
coM PO, Tak 1 copsl, KOTOpBIE PEryJIUPYIOTCS HHBIMH OTPAciIsIMU TpaBa (Tpy-
JIOBBIM, ceMeiHbIM). [Ipu sTOM paszmen, comepkammuii TOJOOPKY MPAaBOBBIX aK-
TOB II0 TaKHUM JI€JIaM, ITOCBAIICH 0COOEHHOCTAM IMpOU3BOACTBA IO OTACIIBHBIM
KaTeropHsiM TPaKIaHCKUX AeT.

B poccuiickoii npaBoBoii Hayke OOIIETIPUHATOE ONpeiesieHHE TpakIaH-
CKOTO CYJOIPOM3BOACTBA (PAKTUUECKHU OTOMXKACCTBISIET IPaKIaHCKOE CYIO0MpPO-
W3BOJCTBO C TPaYKTAHCKHUM IPOIECCOM: COTJIACHO 3TOMY ONpEACIICHUIO TPaxk-
JTAHCKOE CyAOMPOU3BOICTBO (TPaKTaHCKUH MPOIIeCC) MPECTaBIseT coboi ype-
CYJIMPOBAaHHBI HOpPMaMH TPa)XIAHCKOTO MPOLECCYaNIbHOIO IpaBa MOPSA0K
paccMOTpEHUs U pa3pelIeHrs OTHECEHHBIX K BEJCHHUIO CYIOB TPaXKTaHCKUX JIeT
[9, c. 5]. Takum 0Opa3oM, COTIIACHO OOIICH3BECTHOMY OIPEACICHUIO TIOHATHE
«CyIOTIPOU3BOJICTBO (CyIeOHOE MMPOU3BOJICTBO, IIPOU3BOJICTBO B CyJIaX U T. [.)»
MIPEJCTABIIIET COOOM yCTAaHOBIEHHBIH TOPSIOK PACCMOTPEHHSI M Pa3pelIcHUS
nein. Ilomaraem, 9To B JaHHOM ciy4ae MOHATHE «PACCMOTPEHHE W pa3pelieHue
JCID» B 3HAYUTEIILHON MEPEC COBIAAACT C MMOHATUEM KIIPOU3BOJACTBO 110 ACIIY».

82 MPABO: nctopusa n cospemeHHocTb. Ne 3(8), 2019



OpHako HEe OTPULIAEM, YTO MOHSTHE IIPOU3BOJCTBO MO JENY» HECKOJIBKO
LIMpe, 4YeM MPOCTO PACCMOTPEHHUE U Pa3pelleHue MpaBoBoro crnopa. Tak, «mo-
HSATHE «IIPOU3BOJCTBO IO JENTy» OXBATHIBACT U TaKWE BOMPOCHI, KAK TIPUHSITHE
00eCTIeUUTENFHBIX MEp U 0COOCHHOCTH MPEABAPHUTENILHOTO CyJAeOHOro 3acena-
HUS, a TakKe HEKOTOpble WHBIE BOMpPOCh. B dyHmameHTamsHON paboTe
B. B. fIpkoBa momoOHBIE TpakaaHCKO-TIpoIlecCyalbHbIe WHCTUTYTHI, HE 00pa-
3YIOIIKME OTACIbHYIO KATETOPHUIO TPAKIAHCKUX JEN, aHATU3UPYIOTCS B riase [V
«Oco0EHHOCTH COBEPIICHUsT OTIENBHBIX MPOIECCYANbHBIX ACHCTBUNH B Tpax-
JTAHCKOM CyIOTIpon3BoIcTBe [12].

Ha ocHOBe mpoBeneHHOT0 HCCIEIOBAHMSA MPEIOKUM HECKOJIBKO WHOU
B3IJISIT HAa KJIACCH(DHMKAIMIO TPaXKIAHCKUX JeNl M BBIJICIICHUE UX B OTJCIIBHBIC
KAaTEeTrOpHUU.

Bo-nepsvix, BKIOYMM PACCMOTPEHUE U PA3PELICHUE OTAEIBHBIX KaTero-
puil men B TOHSATHE «IPOMU3BOJCTBO IO OTACNBHBIM KaTETOpUsSM JIEJ».
Bo-emopvix, 3T0 TO3BOJNSET pacHIMPUTh NPEAMET HCCIenoBaHUs (OTAEIbHBIE
KaTeropuy TPaXTaHCKHAX JIeJ, OCOOCHHOCTH IPOM3BOJICTBA TI0O HUM), BKIIFOUHB
B HETO MPOU3BOJCTBO B YaCTU MPHUHATUS 00CCIICUUTENBHBIX MEP U MPOU3BOJICT-
BO B IPENIBAPUTEIHHOM Cy/AeOHOM 3acelNaHWd. B-mpembux, COTIACHO TPEIIIO-
JKEHHON KOHIICTILINH, HApSAAY C OTJENbHBIMH KaTeTOPUSIMH JeJ UCKOBOTO Mpo-
U3BOJICTBA, JOJKHBI PACCMATPUBATHCS U HEUCKOBBIC /€N, OTHOCSLIUECS KaK
K 0co0OMy TIpOM3BOACTBY, TaK W HWHBIM HEHWCKOBHIM IIPOHW3BOJICTBAM.
B-yemeepmuix, 3acnyUBalOT OTAEIBHOTO PACCMOTPEHHUs] OCOOCHHOCTH HCKO-
BBIX JIeJI O BO3BpAIlCHHH peOCHKAa WM 00 OCYIIECTBICHHH B OTHOIICHUU pe-
OeHka IpaB JIOCTyIa Ha OCHOBAaHWU MEXIYHapOIHOro jaoroBopa Poccuiickoii
Oenepanuu. B-namvix, TOMHKHO OBITH yAEJICHO BHHUMAaHHE JelaM C y4acTHEM
MHOCTPAaHHOT'O TOCY1apCTBa, KOTOPBIE PACCMATPUBAEM KAK OTICIbHYIO KaTero-
PHUIO TPAXKAAHCKUX HeN. B-uiecmvix, B OTINYME OT APYTUX HCCIEAOBaTeNEeH,
BBIICIIAEM OTAENbHBIC KATETOPUH IPakIaHCKHUX JEN HE TOJIBKO MO0 MaTepuaib-
HO-TIPaBOBBIM, HO U TPOIIECCYyabHO-ITPABOBBIM MPHU3HAKaM (BBIACISIOTCS Jea
3a09HOTO U YIPOIIEHHOTO MPOM3BOJCTBA, JENa, CBA3aHHBIE C BBIMOJIHEHUEM
cynamu (DYHKITMH COICHCTBUSA B OTHOIICHUH TPETEHCKHX CYIOB W JPYyTHEC).
B-cedbmuix, 0TMETHM, UTO HEKOTOpPBIE JI€la OJHOBPEMEHHO OTHOCSTCS K IBYM
KaTeropusM — [0 MaTepHaIbHO-IIPAaBOBOMY U IPOLECCYaAbHO-IIPAaBOBOMY IPH-
3HaKaM.

B cootBerctBuU € u. 1 cT. 46 Konctutyuuu Poccuiickoil denepanuu Kax-
JIOMY TapaHTHUpPYETCsl cyleOHas 3amuTa ero mpaB U cBoboa. B cBoro odepens
ct. 47 Koncruryuuu P® rimacut, 4To HUKTO HE MOXET OBITh JIUINCH IpaBa
Ha PacCMOTPEHHUE €ro Jeia TeM CYAOM U TEM CYAbEH, K MOJICYAHOCTH KOTOPBIX
OHO OTHeceHO 3akoHoM. JlanHbie HOpMbl KoHctutynuu P® HampaiieHbl
Ha peajH3alfio MEeXIyHapOJHO-IPAaBOBOTO MPUHIINIA, 3aJI0)KEHHOTO B CT. 8§
BceoOmieit neknapanuu npaB uenoBeka: «KakIblii YelioBEK MMEET MpaBO Ha
3¢ (eKTHBHOE BOCCTAHOBJIIEHHE B TpaBaX KOMIIETEHTHHIMH HAI[MOHATHHBIMHU
CyllaMH B CIIy4asx HapylICHHs ero Mpas, MPeoCTaBIeHHBIX eMy KoHcTuTyIm-
eit wim 3akoHOM». [Ipu 3TOM cam dakt nepeuncnenus B Koncrurynuun P® oc-
HOBHBIX TIPaB U CBOOO]] HE MOXET MCTOJIKOBBIBATHCS KaK OTPHIIAHUE HJIM yMa-
JIeHWE IPYTHX OOMICTIPH3HAHHBIX IPaB M CBOOOJ YeNIOBEKa W TpaKIaHWHA.
CornacHo yKa3aHHBIM HOpMaM, TapaHTHPOBAHHAsI MPaBOBas 3alllUTa Paclpo-
CTpaHsieTCsl Ha JI0ObIe mpaBa M CBOOOJBI HE3aBUCHUMO OT BHJIa HOPMATHBHO-
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NpPaBOBOTO aKTa, KOTOPHIM OHHU 3akperieHbl (Koncturynus, ¢penepaibHble KOH-
CTUTYITMOHHBIC 3aKOHBI, (eiepalibHbIe 3aKOHBI, YKa3bl [IpesunenTa, mocTaHOB-
nenus [IpaBuTtenscTBa u T. 1.).

[penycmotpennoe Koncruryuueii PO npaBo Ha cyaeOHYIO 3aIIUTY MOXKET
OBITh pEann30BaHO B TIPAaBOOTHOIICHWH, CTOPOHAMH KOTOPOTO SIBJISIOTCS,
BO-TIEPBBIX, JIUIO, TPEOYIOIIEe Y CyAa 3aIlIUTHl CBOUX IPaB, U, BO-BTOPHIX, CY,
0053aHHBIM B paMKax CBOEH KOMIIETCHLUH PAaCCMOTPETh OOpalieHne JaHHOTO
JIUIIa ¥ BEIHECTH 3aKOHHOE U 000CHOBAaHHOE PEIICHHE.

Mexny Tem no cioBam U. K. TTuckapeBa, MaTepuaibHOE MPABO TECHO CBSA-
3aHO C TPOLIECCYAILHON (POPMOH, I/ie HAXOJUT PeaJbHOE BBIPAKECHUE PEryJis-
TUBHBIA NMOTEHLMAN MaTepHaIbHO-IPaBOBBIX HOpM. ClieZjoBaTeNbHO, «MaTepH-
albHOE TIPaBO WMEET CBOM HEOOXOIMMBIE, MPHCYIIHE €My MpoIecCyalbHbIe
¢dopmbl 3amuThl... [Ipomeccyanbhas gopma obecrieunBaeT B KOHKPETHOU Tpa-
BOBOW JKM3HEHHOW CHUTYallMU peaju3alliio TOro PeryJnpyroLlero noTeHnuana,
pamd KOTOporo W Oblla TMPUHSATA COOTBETCTBYIOIIAs HOpMa MaTEpHUAIBHOTO
mpaBa» [6, ¢. 6]. Takum oOpa3zoM, IJIs 3aTUTHEI CBOETO IpaBa HEOOXOIUMO H3-
OpaTh HajIeXKAIIYO MpolieccyanbHyio dopmy. Crarbeii 118 Koncrutynuu PD
MPEeyCMOTPEHO OCYIIECTBICHHE CyNeOHON BIIACTH TOCPEICTBOM KOHCTHTYIIH-
OHHOTO, TPAXIAHCKOTO, a[IMHHUCTPATHBHOTO M YTOJIOBHOTO CYyIOTPOHU3BOJICT-
Ba. Hampumep, o nemnam, BBITEKAIOUINM K3 MyOJIMYHBIX NMPaBOOTHOIICHUH, 3a-
KOHOZaTelNb MPeIycMOTped 0co0yro MpoleccyanbHylo (GopMy — aIMHHUCTpa-
TUBHBIN MPOIIECC B COOTBETCTBUH ¢ KomeKcoM aJMHHHCTPAaTUBHOTO CYIOIPO-
n3BoJIcTBa PD.

OpHako Ui pa3pemieHus] CIOpPOB, BBHITEKAIOMINX U3 TPAXAAHCKUX (B IIH-
POKOM CMBICIIE) MPaBOOTHOLICHUH, MPEAyCMOTpEHa TPayKAaHCKas IMPOLEcCy-
anpHas popma. Kak yrBepxkaaet U. B. PemeTHukoBa, 0CHOBHOE YHCIIO CIIOPOB,
BO3HHUKAIOUINX M3 I'Pa)JTaHCKOTO 000pOTa, paszpemaeTcs B MOPSIKE TpakIaH-
ckoro mporecca [8]. OgHako B TOPSAKE TPAXKIAHCKOTO CYIOMPOU3BOJCTBA
B CyAax oOIIel I0pUCIUKIINN PacCMaTPUBAIOTCA U IPYTHE Jejia, BO3HUKAIOIINE
U3 MPaBOOTHOLIEHUH, KOTOPhIE HE OTHOCATCS K I'Pa)IaHCKUM B IIOJTHOM CMBbIC-
ne aToro cioBa. Tak, B coorBercTBHM cO cT. 22 ['TIK P® cyawr obmielt ropuc-
JTUKIIUU PacCMaTpHUBAIOT M pa3pemaroT B MOPSAAKE IPaXJTaHCKOTO CyAOIpPOU3-
BOJICTBa: 1) MCKOBBIE JIeNa C y4acTHEM TpakJaH, OpraHu3aluid, OPraHOB roCy-
JAPCTBEHHOW BIIACTH, OPTaHOB MECTHOTO CAMOYIIPABIIEHHUS O 3aIUTE HapyIIeH-
HBIX WJIM OCIIapHBAaEMBbIX IpaB, CBOOOJ M 3aKOHHBIX MHTEPECOB, IO CIIOpPaM,
BO3HUKAIONINM W3 TPAKTAHCKUX, CEMEWHBIX, TPYJIOBBIX, KAJIHUIIHBIX, 3eMEIh-
HBIX, DKOJIOTHUECKUX W WHBIX MPABOOTHOIICHUM; 2) Mena, MoIekKallne paspe-
IICHWI0O B paMKaX MPUKAa3HOTO IMPOW3BOACTBA (IO TPEeOOBAHUSAM, YKa3aHHBIM
B cT. 122 T'TIK P®, ecnu pa3mMep JEHEKHBIX CyMM, MOJICKAIIHUX B3bICKAaHUIO,
WIM CTOMMOCTb JBHXKMMOTO HMMYIIECTBA, MOAJIESKAIIEro HCTPeOOBAaHUIO, HE
MIPEBBIMIACT ISITHCOT THICAY pyOIIeit); 3) nema ocoboro mponu3BoACTBa (YKa3aHbI
B cT. 262 I'TIK P®); 4) nena 00 ocriapuBaHUM pEIIEHUN TPETEHCKUX CYIOB H
0 BBIJ]aU€ UCTIOJHUTEIHHBIX JINCTOB HA MPUHYAUTEIHHOE UCTIOTHEHUE PEIICHHH
TPETEeHCKUX CYAOB; 5) Aena O MPU3HAHUHU W MPHUBEIECHUH B WCIIOJHEHHE perle-
HUI WHOCTPAHHBIX CYJOB M HHOCTPAHHBIX apOUTPaKHBIX peElIeHUi; 6) mena
00 OKa3aHWW COMNEHCTBUS TPETEHCKUM CyJaM B CIIy4asx, IPeIyCMOTPEHHBIX
(dhenepanbHbIM 3akoHOM (Hampumep, denepanbHbiM 3akoHOM oT 29.12.2015 r.
Ne 382-®3 «O06 apbutpaxe (TpereiickoM pazduparensctse) B Poccuiickoit de-
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nepatuny, 1 3akoHoM P® ot 07.07.1993 1. «O MexayHapoaHOM KOMMepue-
ckoM apoutpaxe» (BMecte c «llomokeHneM o MeXIyHapOOHOM KOMMepYe-
CKOM apOuTpaxHOM cyae Ipu ToproBo-IpOMBINIICHHONW manate Poccuiickoit
Oenepanmny, «I[lonoxennem o Mopckoii apOutpakHoit komuccuu npu Topro-
BO-TIPOMBINIITICHHONW TanaTe Poccmiickoit ®enepammmy»). [Ipu 3TOM coriiacHO
4. 2, komMeHTupyemoii ct. 22 I'TIK P®, cynsr obmieit 1opucIuKIug paccMaTpu-
BAaIOT M pa3pellaloT B MOPSAKE I'Pa’KIaHCKOTO CYAONPOU3BOJCTBA HE TOJIBKO
JieNla ¢ y9acTHeM POCCUICKUX TpakiaH, OpraHU3alliii, rocyJapCTBEHHbIX Opra-
HOB, OPTaHOB MECTHOTO CaMOYIIPaBJICHHUS, HO U JIeJia ¢ Y4aCTUEM HHOCTPAHHBIX
TpaX<IaH, JHI 0e3 Tpa)ITaHCTBA, MHOCTPAHHBIX OpTaHW3AllWi, OpraHU3aluil
C WHOCTPAaHHBIMHM HMHBECTHUIMSMH, MEXKIYHApOAHBIX opraHuszanuii. Mckimoye-
HUE COCTAaBJISIFOT 3KOHOMHYECKHE CIOPBI W JIPyTHE JieNa, OTHeCEeHHbIe (dene-
paNbHBIM KOHCTHUTYIIMOHHBIM 3aKOHOM M (eiepallbHbIM 3aKOHOM K BEICHHIO
apOUTPaXKHBIX CYyJIOB.

CrnenoBaTenbHO, IMpeCTaBiseTCs BepHBIM 3amedanue M. B. Pemetnnxo-
BOH, YTO «TEpPMHUH “TpaKTAHCKUN~ B HAUMEHOBAHUU T'PAKIAHCKOIO Mpolecca
JIOCTaTOYHO ycJoBeH. [Ipu ocyliecTBIEHUN MPaBOCYIUs MO IPAXKIAHCKUM Jie-
JaM pacCMaTpPUBAIOTCA JIea, BOSHHUKAIOIINE KaK M3 COOCTBEHHO T'PayKTaHCKO-
MIPaBOBBIX OTHOIICHUH, TaK U W3 HHBIX — CEMECHHBIX, 3€MEIbHBIX, TPYIOBBIX U
JpYTrUX NpaBOOTHOLIEHUH. I3BeCTHO, UTO TpaskJaHCKUM MPOoLecc NpeACcTaBIsaeT
c000¥ BUI IOPUANYECKON JIEATETFHOCTH, KOTOPHIN PETYIHPYETCS TPaKIaHCKIM
IporeccyanbHbIM MpaBoM. [1o3ToMy 1O rpa)IaHCKUM MPOLECCOM MOHUMAeT-
Csl CHUCTEeMa IOPUINYECKUX JNEHCTBUH Ccyaa oOIIel IOpUCAUKIINN U IPYTUX 3auH-
TEPECOBAaHHBIX CYOBEKTOB, YPETYJIHMPOBAHHBIX HOPMaMH TPaKIaHCKOTO MpPO-
LECCYyaIbHOIO TIpaBa, CKJIAJBIBAIOIIMXCA IPU Pa3pEelICHUH TIPakIaHCKUX
(B IIMPOKOM CMBICIIE) IET.

W3 nanHOro onpenenacHUs BBITEKAIOT CICIYIOIIME IPU3HAKU TPaKAAHCKOTO
mporiecca: 1) omHUM W3 CyOBEKTOB IPABOOTHOINICHUN SBISIETCS CyI OOIIei
IOPUCAMKINY; 2) NEMCTBUS, COBEpIIaeMbIE CYJIOM U JPYTUMH YYaCTHUKAMU IMPo-
1ecca, SBISIOTCS TPAKIAHCKUMHU TPOIECCYalbHBIMU JCHCTBUSIMU U PETYIUPY-
FOTCS TP@XXTAHCKUM TPOIIECCYaNbHBIM TPAaBOM; 3) TpeAMETOM, OOBEKTOM Tpax-
JTAHCKOTO TIPOIIecca SBIISIOTCS TPAKIAHCKHUE JIea B IIIMPOKOM cMbIche [8, c. 11].

Takum 00pa3om, rpaxxaaHCKOe MPOLECCyaIbHOE MPaBO — 3TO OTPACIb Mpa-
Ba, pEryJHpyomas OOIIeCTBEHHbIE OTHOIICHHS, BO3HUKAIOIINE B XOJE CyJO-
MPOU3BO/CTBA MO TPAXKTAHCKAM JeiaM (a Takke 10 CeMEHHBIM, TPYIOBBIM,
JKWJIAITHBIM, HacJIeICTBEHHBIM, 3€MEJIbHBIM U APYTUM JeJaM, JIeJIaM T10 3aluTe
mpaB moTpeduTeneit m T. 1.), B cyaax oOmed ropucauknuu. [lo crmoBam
10. C. T'ambapoBa, «TrpakmaHCKHI TPOIEecC €CTh MOPAIOK MPUHYAUTEIHHOTO
OCYIIIECTBJICHHS TPAXKAAHCKOTO MpaBa U CBOAMUTCA K COBOKYMHOCTH HOPM, OII-
penensronux 0opas JeHCTBUS KaK CYIIECTBYIOIIUX OPTaHOB 3aIUTHI IIpaBa, TaK
U JIML, TOJIb3YIOIIMXCA ATOW 3alUTOM, WM TaK WIM HWHAYEe NPUBIECKAEMbBIX
K Hey» [1, c. 93].

B cootBercTBUUM co cT. 3 ['paxkgaHckoro mporeccyanbHOro kKojekca PO
M000e 3aMHTEPECOBAHHOE JIMIIO SABISIETCS CYOBEKTOM MPOIECCyallbHOTO MpaBa
Ha oOpamierne B cyn. OIHAKO YYaCTHHKOM MPOIECCYaIbHOTO PAaBOOTHOIIE-
HUS TaKoe JIMII0 CTAHEeT TOJIBKO IMOCIE TOTO, KaKk B pe3ysibTaTe €ro MHUIIUATHB-
HBIX JICHCTBUH, HANIPABICHHBIX HA BO30YXKICHUE IPAKIAHCKOTO JeJa, BOSHUK-
JIU TPaXIaHCKO-IIPOLIECCYalbHbIE TPABOOTHOIICHUS B BUJE ONPEAEIECHHOMN CO-
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BOKYITHOCTH TIpaB M 00s3aHHOCTEH MEXKAY HMCTIOM (3asBUTEIEM), COOTBETCT-
BYIOIUM CYJOM M JPYTUMH JIMLAMH, YIaCTBYOLIMMU B JIeJIE.

Hcxonst 13 BBIEN3I0KEHHOTO, TPAXKTAHCKUI TpoIlecC MPeACTaBisIeT Co-
00l mpoueccyanbHyo (popMy, KOTOpas pru3BaHa 00ECIIeUUTh peaTu3aluio pe-
TYJMPYIOLIEr0 MOTEHIHANa MaTepHajIbHO-IIPaBOBONH HOpMBL. IIpu 3ToM Ha
IpUMEHEHHE O0IMX HOPM IIPOLECCYaIbHOrO MpaBa OKa3blBAeT BIMSIHUE MaTe-
pHUaTbHO-TIpaBoOBas MpHUPoOAa Aeja: crueunpuKa ero cyObeKTHOTO cOocTaBa, 00b-
€KTa U COJIep KaHUs MaTepUaIbHO-IIPABOBBIX MIPABOOTHOILECHUH [6, c. 6].

MarepuanbHele (peryiasSTHBHbIC) HOPMBI, Ha OCHOBAaHHUHM KOTOPBIX CY[
JOJDKEH BBIHECTH pEIlieHHE MO TPaKIaHCKOMY JIey, MOTYT, KaKk Mbl yxe yoe-
JUITUCh, OTHOCHTHCS K Pa3IMYHBIM OTPACIsAM MpaBa (FPakJaHCKOMY, 3eMellb-
HOMY, TPYAOBOMY U T. A.). OHAaKO 3aKOHOJATETh OTHOCHUT BCE TIOIOOHEIE CITO-
pPHI K paccMaTpUBaeMbIM B TpakJI@HCKOM IIpoliecce. Hampumep, criop o B3bI-
CKaHWMH 33J0JDKEHHOCTHU IO IOTOBOPY 3aiiMa, CIIOp O BOCCTaHOBJICHUHU Ha pabo-
Te, CHOp 00 OclmapuBaHUM 3aPETUCTPUPOBAHHOIO INpaBa WM OOpPEMEHEHUS,
CIIOp O pa3fiesie COBMECTHO Ha)KUTOTO MMYIIECTBA MEX]y CYNPyraMu — BCE 3TH
CIIOPBI MOAJIEkKAT PACCMOTPEHUIO B MOPSIKE IPaXIaHCKOIO CyIOIPOU3BOACTBA,
XOTSI IIPOUCTEKAIOT W3 COBEPLICHHO PA3JIMUYHBIX MpaBoOTHowEeHUH. [lanee,
B IPaXIAHCKOM CYJIOIIPOM3BOJCTBE PACCMATPUBAIOTCS MCKH O PAaCTOPIKEHHH
Opaka, MPU3HAHUM IPaB Ha 3€MJII0, HEIBI)KUMOE MMYLIECTBO, JONIO0 B IpaBe,
a Tarxke O MPU3HAHHUM MpaBa Ha HACJIEACTBO, YCTAHOBICHUU TPAHUIL 3€MEJIbHO-
IO y4acTKa, COXPaHEHUH JKUJIOTO MOMEIICHHUS B PEKOHCTPYUPOBAHHOM COCTOSI-
HUU U MHOTHE JIpyTHe CIOpHI, CBSI3aHHBbIE C TPEOOBaHHMSIMM O MPHUCYKICHUH,
NPU3HAHUU U TpeoOpa3oBaTeNbHBIMU MCKaMu. OTIOENBHO cleqyeT yIOMSHYTb
HCKH O BO3BpAIICHUH PeOCHKA WIIM 00 OCYIIECTBICHUH B OTHOIICHUH pPeOCHKA
IIpaB IOCTYIIAa HA OCHOBAaHUU MEXIyHapoAgHOro norosopa Poccuiickoit dene-
pammu (cornacHo ri. 22.2 T'TIK PO).

OpHako KpoMme JieNl, CBSI3aHHbBIX CO CIIOPOM O TpaBe, B IPaxJaaHCKOM CYJ0-
MPOM3BOJCTBE CYLIECTBYIOT HEMCKOBBIE TpeOOBAHUS U, CIEAOBATEIbHO, HEUC-
KOBBIC [IeJIa, I7Ie UCKII0UCH CIOp O mpase: 1) mena mo TpeGoBaHUIM, paccMaT-
pUBaeMbIM B MTPUKA3HOM IPOU3BOJICTBE; 2) /eja, pacCMaTpUBAEMbIE B TIOPSAKE
0co00ro Mpou3BOACTBa; 3) ena O MPU3HAHUM M WCIOJHEHUM PEIICHUH HHO-
CTPaHHBIX CYIOB M WHOCTPAHHBIX TPETCHCKUX CyIOB (apOurpaxeii); 4) mena,
CBSI3aHHBIE C OCIApWBAaHUEM pEIICHUN TPETEHCKUX CYZOB; 5) /ena 1Mo Bblrade
UCIIOJHUTEIBHBIX JINCTOB Ha MPUHYIUTEIBHOE HCIIONHEHUE pEIeHUH TpeTeil-
CKHUX CYJIOB; 0) Jies1a, CBSA3aHHBIE C BHINOJIHEHUEM CcyAaMH (QyHKIMN COReHCTBUS
B OTHOIIEHNH TpeTeiickux cyaoB (1. 47.1 I'TIK P® (BBegena @3 Ne 409-D3 ot
29.12.2015 r.). IlepeuncnenHsle TpyNNbl HEMCKOBBIX €T PacCMaTpUBAIOTCS B
COOTBETCTBYIOIIMX BHAAX TPa)KIaHCKOro cymompousBoxacTsa. Ilpu stom nena
0Cc000T0 TIPOM3BOJICTBA BKIIIOYAIOT B cebs1, cormacHO cT. 262 I'TIK P®, neciats
KaTeropuil nien, MpuyYeM OJIHA M3 ITUX KaTeropuil — nena o0 yCTaHOBICHHH
(hakTOB, NMEIOIINX IOPUANYECKOE 3HAUCHUE — BKIIoYaeT B cebs Oonee 10 moa-
KaTerOpHid, YTO CBSI3aHO ¢ MHOroo0OpasueM (PakToB, UMEIOLINX HOPUINIECKOE
3Ha4YeHHE U MOJIeKAIIUX YCTAHOBIEHHUIO B TIOPSAKE 0COOOTO MPOU3BOACTRA.

Bonee Toro, mpencrapnsiercs: LesnecooOpa3HbIM BBIACIUTE HEKOTOPHIE Ka-
TETOpHUH JCNT HE 10 MaTepHUalbHO-IIPABOBOMY, a II0 MPOLECCyalbHO-IPAaBOBOMY
npusHaky. [lo HameMy MHEHMIO, K TAKUM J€JIaM MOXKHO OTHecTH: 1) nesna, Ko-
TOpbIE BO3MO>KHO PacCMOTPETh B MOPSAKE 3a0YHOIO MPOU3BOACTBA; 2) Jena,
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NOJJIeKaIINe PACCMOTPEHHUIO B MIOPSIIKE YIPOILIEHHOTO POU3BOACTBA (B COOT-
BerctBuu ¢ 1. 21.1 TTIK P® (BBemena ®3 or 02.03.2016 1.)); 3) mema
C y4acTHeM HHOCTPaHHOTO TOCYAapCTBa.

O‘-ICBI/I)Z[HO, YTO K OTACIIBHBIM KaTCrOpUsaM I'paXIaHCKUX A€ CICAYCT IIpH-
PaBHITH Takue MPOIeCcCyalbHO-IIPABOBBIE WHCTUTYTHI, KOTOpbIE, HE 00pa3ys
CaMOCTOSITEIIbHYIO KaTerOpHIo JeJ, TeM He MeHee 00JaJaroT OOJBIIMHCTBOM
MPU3HAKOB CaMOCTOSITENILHOW KaTeropuu jaen. K TakuMm rpakaaHCKO-IIpoIec-
CyabHBIM HWHCTHTYTaM OTHOCATCS: 1) TMPOWM3BOACTBO B YAaCTH MPHHITHA
00ecreunTeNbHBIX Mep; 2) MPOU3BOACTBO B IIPEIBAPUTEIHHOM CyAe0HOM 3ace-
JTAaHWH.,

Takxum 00pazom, CTAaHOBUTCSI OYEBHIHBIM MHOT000pa3ue /e, pacCMaTph-
BaeMBIX B TPaXXJAHCKOM CyJONpPOM3BOICTBe. Ha mpuMeHeHue oO0ImUX HOPM
MIPOIECCYANBHOTO TpaBa OKa3bIBAET BIMSHUE MaTEepPHAIHHO-TIPAaBOBAs MPUPOAA
Jena: crienuduka ero cyObeKTHOTO COCTaBa, 00BbEKTa U COJEpIKaHUS MaTepu-
AJIbHO-TIPABOBBIX PABOOTHOIICHUH

Tak, ecnu KiraccupUIMPOBATh TOJIHKO UCKOBOE MTPOU3BOACTBO, TO OYEBHUI-
HO HAJIMYHE Pa3IMYHBIX KaTerOPH OTHOCSIIUXCS K HEMY Jell. DTH KaTerOpHH
MOTYT OBITH BBIJIEJIEHBI IO PSAY MPU3HAKOB.

Bo-nepesvix, Hanumo pasneneHue Aen Mo OTPACciId MaTepUALHOTO ITIpaBa,
PETYIUPYIOLIEH COOTBETCTBYIOIINE MPABOOTHOILICHHS. 34€Ch MOKHO BBIACIHTH
pa3MyHbIe KATETOPUH JIe] B COOTBETCTBHH C XapaKTepOM MPABOOTHOIICHUN U
OTpacIbio MpaBa, KOTOpask 3TH MPaBOOTHOIIeHHS perynupyert. [Ipeacrapnsercs,
YTO Jela MOTYT OBITh KIaCCH(HUIIMPOBAHBI TO CIEAYIONUM KaTEeTOPHIM:
1) nena, BO3HHUKAIOIINE W3 TPYIOBBIX OTHOLIEHWH (TpyAOBOE MpaBo); 2) nena,
BO3HMKAIOUINE W3 KUJIUIIHBIX MPaBOOTHOIIEHUH (KUJIMIIHOE MpaBo); 3) aena,
BO3HUKAIOIINE W3 HACJIEICTBEHHBIX MPAaBOOTHOIIEHWH (HACIEICTBEHHOE Ipa-
B0); 4) nena, BO3HHUKAIOIINE M3 3eMENbHBIX ITPABOOTHOIICHUH (3eMelbHOE Ipa-
BO); 5) mena, BO3HUKAIOIIHNE U3 CEMEHHBIX MPABOOTHOIICHUH (CeMEHOe TIPaBo).

KpoMme TOro, CymiecTBYIOT KaTerOpHH Jei, OCOOCHHOCTH KOTOPBIX O0Y-
CIIOBJICHBI HE CTOJIBKO OTPACIbIO TpaBa, CKOJIBKO CHENU(UKOW OTHOCHTEIHEHO
000C00IEHHOTO MTPABOBOI'0 MHCTUTYTA. 371€Ch MOKHO YIIOMSHYTD JieNia U3 Mpa-
BOOTHOIIIEHUH TIO 3alUTe MpaB MoTpeduTenell (3aKOHOMATENBCTBO O 3aIUTE
mpaB TOTpeOuTeneif), a Takke Aeida MO PAacCCMOTPEHHIO MCKOBBIX 3asBICHHM
0 BO3BpallleHUU peOCHKA WK 00 OCYIIECTBICHUU B OTHOILICHUM pPeOCHKA TpaB
JOCTyNa Ha OCHOBaHMU MEXAyHapoAHOro noroBopa Poccuiickoit denepaunu
(ocoOeHHOCTH NaHHOHM KaTeropuu Aeid OOYCIIOBIICHBI COYETaHHEM CEMEHHO-
MPAaBOBBIX M MEXIYyHapOJIHO-TIPAaBOBBIX HOPM). OCOOESHHOCTH ITHX JIEN OIpe-
JIENAIOTCA He WX MPHHAIC)KHOCTHIO K ONpEeNIeHHOW OTpaciy IMpaBa, a 0co-
OCHHOCTSIMH COOTBETCTBYIOIIEIO OTHOCHTEILHO CaMOCTOSTEIBHOTO crenu(u-
4eCKOro MHCTUTYTA IpaBa.

Bo-emopuix, BecbMa pa3HOPOAHBI CIIOPBI, MPOHUCTEKAIOIINE W3 TPaKIaH-
CKO-TIPABOBBIX OTHOIICHUN (JIMYHBIX MMYIIECTBEHHBIX U JIMYHBIX HEUMYIIECT-
BEHHBIX OTHOIIEHHWH) W PETYIUpYIOMHEcs TpakaaHCKuM mpaBoM. CremoBa-
TETBHO, OYIIET IeIeCO00pa3HBIM BBIACIUTH P KATETOPUH TPAKIAHCKHUX eI
N0 MX MaTepHaJbHO-IIPABOBOH OCHOBE. 37€Ch KPUTEPHSAMHU BBIACICHUS OymyT
SIBISITBCS. OCOOCHHOCTH OTICIBHBIX MHCTHTYTOB TPaKAAHCKOTO TpaBa, KOTO-
pBI€, B CBOIO OUYEpPEe/b, OMPEIEISIOT CIIeNU(UKY PACCMOTPEHHS U pa3perieHus
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COOTBETCTBYIOIIUX JIe] B cyAax oOmieit opucaukiui. CuntaeM HEOOXOTUMBIM
yKa3aTh Ha CIEAYIONINE KaTeropuu Jei: 1) jena o 3aliuTe YecTH, JOCTOMHCTBA
W JISIIOBOM peryTanuu; 2) aena 0 BO3MEIICHUH Bpe/ia, MPUUYNHEHHOTO KU3HU H
3I0POBBIO TPaKIAHWHA; 3) JeNa, CBI3aHHBIE C MPAaBOM COOCTBEHHOCTH; 4) mema
0 KOMIIEHCAllMd MOPAJIbHOTO Bpeda; S5) Jena Mo ClopaM, BO3HUKAIOUINM U3
NpUYUHEHUs Bpena. Bce mepedyuciieHHbIe KaTeropuy el PacCMaTPUBAIOTCS
B MCKOBOM Mpou3BojcTBe 1m0 obmmmM npasmiaM ['TIK (¢ u3BecTHbIMH OCOOCH-
HOCTSIMH, TPOJUKTOBAHHBIMH WX CIIEMU(UKOH), TPOUCTEKAIOT U3 MPAaBOOTHO-
HIEHUH, YPETYJIUPOBaHHBIX ['paxaaHCKUM KojekcoMm PO.

Kpome rcKOBBIX Jien CyIIecTBYIOT HEMCKOBBIE ITPOU3BOICTBA. Pasymeercs,
KaXXJI0€ U3 HUX CYIIECTBEHHBIM O0pa30M OTIMYAETCS OT JPYTHX, 00pasys OT-
JICJTBHBIA BUJT TPaXIaHCKOTO CYJIONPOU3BOJICTBA. MTaK, BBIICISIOTCS Jieia Mpu-
Ka3HOTO U 0COOOTO TPOM3BOJICTBA; Je)Ia O MPU3HAHUN M WICTIOJIHEHUH PEIIeHHH
WHOCTPAHHBIX CY/JOB W WHOCTPAHHBIX TPETEHCKHUX CYy/OB; Jelia, CBA3aHHBIC
C OCTIApUBAHHUEM PEIICHUH TPETESHCKHUX CYIOB MO0 BBIIAYCH MCTIOTHUTEIBHBIX
JUCTOB HAa IPUHYAUTENBHOE MCTIOIHEHUE PEIICHUH TPETEHCKHUX CYIOB, a TAaKKe
CBSI3aHHBIC C BEHITIOJNHEHHWEM (YHKIIMA COMCUCTBUS B OTHOIICHWH TPETCHCKUX
cynoB. OCOOEHHOCTH MPHKA3HOTO MPOU3BOJCTBA PACKPBITHI B OTEYECTBEHHOM
MPOIIECCYAThbHOU JIUTEpAType MOCTATOYHO IHUPOKO. HampoTus, ocoOEHHOCTH
JIeNI, pacCMaTPUBACMbIX B JIPYT'MX HEUCKOBBIX IMPOU3BOJICTBAX, CIEIyeT pac-
KPBITh YIIyOJICHHO, TaK KakK, 110 HAIIeMy MHEHHIO, B HAYyYHOM JIUCKYPCE UM HE
YAEICHO JOCTaTOYHOTO BHUMaHUs. Takum o0pa3oM, HEOOXOAMMO U3y4aTh OCO-
OCHHOCTH clieAyonux ner: 1) o0 ycTaHoBIeHnH (HaKTOB, UMEIOIINX IOpUANYe-
CKoe 3HaueHue (MmoApoOHO OCTAHOBUMCS Ha 3asiBICHUU 00 yCTaHOBIICHUH (Dak-
Ta, IMEIOIIET0 IOPUINIECKOE 3HaUCHNE); 2) MPU3HAHUN TPaKIaHuHA OE3BECTHO
OTCYTCTBYIOIINM WM OOBSBICHUH TPaKTaHMHA YMEPIIUM; 3) yCHIHOBICHHH
(ymouepenun) peOeHKa; 4) OrpaHMYCHUN JCECIIOCOOHOCTH TpakAaHWHA, MPH-
3HAaHUU TI'paXJaHWHa HeI[eeCHOCO6HI>IM, OrpaHUYCHUEC WJIM JIMIICHUC HECOBEP-
IIIEHHOJIETHET0 B Bo3pacte oT 14 nmo 18 et mpaBa caMOCTOSITEIHHO pacropsi-
JKAThCSI CBOMMH JIOXOJIaMU; 5) OOBSABICHUHA HECOBEPIICHHOIETHETO MMOJIHOCTHIO
JIeeCIIOCOOHBIM; 6) BOCCTAHOBIICHHH IPaB 10 YTPauyeHHBIM IICHHBIM Oymaram
Ha TPEABSIBUTESI WU TI0 OPJICPHBIM IIEHHBIM Oymaram; 7) COBEPILIEHHBIX HOTa-
pPHAIBHBIX JEHCTBUAX WM OTKa3€ B UX COBEPIIEHHUH; 8) BOCCTAHOBJICHUHU yTpa-
YEHHOTO CyJIeOHOTO MPOU3BO/ICTBA.

Taroke 3acTyXKUBAIOT OTAEIHHOTO PACCMOTPEHHUS 0COOCHHOCTH TPOM3BOJI-
CTBa IO JeJaM, OTHOCSIIUMCS K BBIJEICHHBIM BHIIIE TI0 TPOIECCYyaTbHO-
MPaBOBBIM NpH3HAKaM. Takue Jena 3a4acTyi0 OTHOCATCS K JBYM KaTerOpHIM
JIe)T  OJHOBPEMEHHO: TI0 MaTepHUabHO-TPABOBOMY (HANpUMEp, 3eMEbHBIN
CIIOp, €TI0 O NMPHU3HAHHMH MpaBa COOCTBEHHOCTH Ha HEJABMIKUMOE MMYIIECTBO,
CIIOp W3 HACJCICTBEHHBIX IPABOOTHOIICHUH) U MPOIECCYaTbHO-IIPABOBOMY
(3a09HOE TPOM3BOJICTBO, YIIPOIICHHOE MTPOU3BOJICTBO) MpH3HaKaM. B To Bpems
KaK 3a0YHOE MPOU3BOJACTBO, KaK IMPaBHIIO, JOCTATOYHO IOJHO PacKphIBacTCS
B YHHBEPCHTETCKOM Kypce TPak[JaHCKOTO MpOIecca, YIPOIICHHOE MPOU3BOJI-
CTBO, Oy/y4H WHTEPECHOHN U MEPCIIEKTUBHON HOBEIUION I'Pa)KTaHCKOTO 3aKOHO-
JATeNLCTBA, 3aCITy’KMBaeT Oojiee MPHUCTATHHOTO BHUMAHMUS, TO3TOMY BBIIEITHM
YIPOIIIEHHOE TTPOU3BOICTBO B OT/ACTHHYIO KATETOPHIO TPAKITAHCKUX JIEI.
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Kpome Toro, B kadecTBe AeN OTACIHHOW KAaTETOPHUH, C yIETOM OCOOCHHO-
CTel MPOM3BOJCTBA, BHICTYNAIOT /€74, OCIOXKHEHHBIC YUYaCTHEM HHOCTPAHHOTO
rocy/apcTBa, 4Yemy He BCETr/a yaeiseTrcs IODKHOE BHHMaHWE TPU U3yYeHUU
[IUBHIINCTUYECKOTO TIporiecca. Takke BBIASIUM B OTAENBHYIO KaTeTOPHUIO TPO-
necCyajlbHbIC MHCTUTYTHI, CBSA3AHHBIC C IPUMCHCHUEM O6eCHe‘IeHI/IH HCKa, BBH-
Iy OCOOCHHOCTEH pacCMOTpPEHHS W pa3pelICHHs XOJAATaiCTB, CBSI3aHHBIX
C TpUMEHEHHEeM OOEeCTeUNTENIbHBIX Mep. B KadecTBe OTHENbHOW KaTeropuu
CIIeyeT paccMaTpHUBaTh IPOU3BOJICTBO, CBSI3aHHOE C OCOOCHHOCTSIMH TIpeBa-
PpHUTEIBHOTO CYACOHOTO 3aceIaHusl.

3aki0ouenue. 3aMETHM, YTO HA CAMOM JEJIE MOXHO BBIJCIHUTH TOPa3io
0o0JIbIlIe KATETOPUIl IPaTaHCKUX JIeJl, YeM OMHCaHo Bhiie. O HaKo, IO HaIle-
My MHEHHIO, B paMKax UCCIIeZIOBaHUSI OCOOCHHOCTEW MPOU3BO/ICTBA TI0 OTIEITh-
HBIM KaTeTOpHsAM TPaKJAaHCKUX OeJ CIeAyeT COCPEAOTOYUThCS JIHIIb Ha HEKO-
TOPBIX Kareropusix aei. [lomoOHBINM MOIXO0N XapakKTepeH I OOJBITMHCTBA
(byHIaMEHTATBHBIX HAYYHBIX M YUEOHBIX M3/IaHUH, 3aTparuBaroIIuX Ipodiema-
TUKY OCOOEHHOCTEH MPOU3BOJCTBA MO OTACIBHBIM KaTErOPHSIM TPa)KIaHCKUX
nen. B cBsi3u ¢ atuM npuBeneM ciosa U. K. [InckapeBa, 0OBSICHIIONIETO BEIOOP
U3 BCEX BO3MOJKHBIX KaTETOPHI JIeJ JIUIThL HEKOTOPHIC ISl aHAIN3a B O4Yepe/I-
HOM M3JIaHUHM (YHIAMEHTaJIbHOIO ucciienoBanus [6, 7] «B Hacrosimee BpeMs
KOJIMYECTBO KaTErOpuid JeJ, pacCMaTPUBACMBIX CyJaMH OOIICH FOPUCAMKIIHH
B TOPSJKE TPAXKIAHCKOTO CYJOIPOU3BOACTBA, UCUHCISAETCS 0OJiee YeM CEMBIO
necstkami. JlaTe MaTepraibHO-TIPABOBYIO H MPOIECCYATBHYIO XapaKTEPUCTHKY
PacCMOTpPEHHUs U PA3PEIICHUS KAKJIOM M3 PAa3HOBHJHOCTEM I'PAKIAHCKHUX JEI
BPSI TU BO3MOKHO. B CBSI3U ¢ 3TUM aBTOPBI, CpEU KOTOPHIX BUIIHBIC yUCHBIC-
MPOIECCYANNCTHI M CYJbH CO 3HAYUTEIBHBIM MPAKTUYECKIM OITBITOM, COCPEIO-
TOYMJIM CBOE BHMIMAHHE Ha TE€X KaTETOPHUSIX Jell, KOTOPhIE OTINYAr0TCS 3HAUH-
MOCTBIO cyne6H0171 3alllHuThI Cy6T)eKTI/IBHI>IX IIpaB 1 OXpaHACMbIX 3aKOHOM HMHTC-
pecoB, 4acTOTOM OOpalieHus rpakIaH B CyJ, HOBH3HOM 3aKOHOAATENHHOUN Oa-
3bl, PEryJIUPYIOIIEH TPABOOTHOIIICHUSI CTOPOH MPAaBOBOr0 KOH(IMKTA, HEI0CTa-
TOYHOCTHIO TEOPETHUYECKUX W MPAKTUIECKHX pa3paboTOK pa3IMyHBIX acMEeKTOB
MPUMEHEHHs] MaTepPHaIbHOTO W MPOIECCYabHOTO MpaBa W HE HAIEAIINX CBO-
ero OJHO3HAYHOTO paspemnicHus». [[ogoOHEIM 00pa3oM ciemyeT AeHCTBOBATH
W HaM, YYUTBIBas, 4TO (hOpMAT HACTOSIICH CTAThU MO3BOJSET OOpaTUTh BHUMA-
HUE JIUIIb HAa HEKOTOPBIE U3 CYMIECTBYIONUX KaTErOpHi Jedl.
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Allocation of Separate Civilian Categories:
Problem Statement

A. N. Marchenko, Candidate in Legal Sciences, Associate Professor,
Department of Civil Law and Process,

Tambov State Technical University, Tambov, Russia;
alexey_ctk@mail.ru

The article is devoted to the substantiation of the author’s classification of civil
cases by categories. Unlike previous researchers, the author offers to be
guided by the peculiarities of the procedural actions performed during
the consideration of the relevant categories of civil cases. So, if, when
considering such a case, specific procedural and legal institutions
are applied, or there are essential features of evidence in such cases.
If there is a special subject composition, such a case should be divided into
a separate category. According to the author, this approach will greatly
facilitate both research in the field of certain categories of civil cases, and
the teaching of relevant procedural and legal disciplines.

Keywords: civil cases; civil litigation; certain categories of civil cases;
classification of civil cases; claim proceedings; non-prospective types of
civil litigation.
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